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The U.S. Supreme Court has established that all race-based affirmative ac- 
tion programs are subject to "strict scrutiny" and will be upheld only where 
there is a sufficient "basis in evidence" to support the belief that the given 
program serves a "compelling interest" and is "narrowly tailored" to 
achieve that interest . 1 Based on Justice Lewis Powell's opinion in Regents of 
the University of California v. Bakke, 2 a number of colleges and universities are 
currently implementing affirmative action programs to serve, in whole or 
part, their interest in promoting the educational benefits of diversity . 3 How- 
ever, several key issues remain unsettled regarding the application of the 
strict-scrutiny standard to the case of nonremedial affirmative action in 
higher education . 4 For example: Can a university's interest in promoting 
educational diversity constitute a compelling interest? What does a nar- 
rowly tailored affirmative action program look like? What evidence is neces- 
sary and sufficient to justify nonremedial affirmative action? 

This chapter asserts that in order to evaluate and make the case for af- 
firmative action in higher education based on the diversity rationale, it is 
essential first to reconceptualize the legal debate into a policy-oriented 
framework. The model presented here is simple: "Policy development" 
can be divided into four interrelated parts — goals, objectives, strategy, 
and design, each of which isTinked to the next by evidence and analytical 
presumptions . 5 As used here: 
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• Goals are the broad, non-operational interests that drive policy 
choices; 

• Objectives are concrete, operational aims that promote the broader 
goal(s); 

• A strategy is a general plan of action designed to achieve the desired 
objective(s) and thereby promote the broader goal(s); and 

• Design is a detailed statement of the strategy. 

Understood in these terms, promoting racial diversity in higher edu- 
cation is not an end in itself; rather, it is an objective designed to further 
various goals of higher education. It is those goals that a court must exam- 
ine to determine if they are sufficiently "compelling" to justify affirma- 
tive action. In order to achieve the objective of racial diversity, a univer- 
sity may institute a given strategy, such as race-based affirmative action in 
student admissions, which in turn has a certain design, such as a "plus- 
factor" design in which race is considered as one factor among many in 
the admissions process. 

Using this policy framework to reconceptualize the legal debate con- 
cerning nonremedial affirmative action in higher education can help 
clearly identify the arguments in support of affirmative action based on 
the diversity rationale and highlight what needs to be done to make those 
arguments most effectively. 6 In particular, the framework can help clarify 
the legal issues on which social science and other evidence regarding the 
benefits of diversity would be most valuable. 

This chapter applies the policy framework described above to the is- 
sue of affirmative action in university admissions designed to promote 
the educational benefits of diversity. The chart below summarizes the 
analysis that follows. Based on that analysis, I conclude that there is a 
strong case to be made for affirmative action in higher education based on 
the diversity rationale, but more needs to be done by the higher educa- 
tion community both to use the resource of educational diversity more ef- 
fectively and to evaluate it more rigorously. 



The Goals of Higher Education 

In the Supreme Court's 1978 decision in Regents of the University of Califor- 
nia v. Bakke , 7 Justice Powell's opinion declared that a university's interest 
in securing the educational benefits of diversity is sufficiently compelling 
to support affirmative action in university admissions. 8 Nearly twenty 
years later, in Hopwood v. Texas, 9 the U.S. Court of Appeals for the Fifth 
Circuit rejected Bakke ' s diversity rationale, without fully considering the 
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A Policy Framework for Conceptualizing the Case for 
Nonremedial Affirmative Action in Higher Education Admissions 
Based on Bakke's Diversity Rationale 



The Model 
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relevance of racial diversity to the various goals of higher education. The 
Hopwood court often seemed to consider all nonremedial uses of affirma- 
tive action to be equivalent to the use of race for race's sake. Thus the 
court said, "[W]e see the case law as sufficiently established that the use of 
ethnic diversity simply to achieve racial heterogeneity, even as part of a 
number of factors, is unconstitutional." 10 

Clearly, a university's use of affirmative action to foster racial diver- 
sity must serve some goal beyond the achievement of diversity itself. That 
much was clear from Bakke. 11 Racial diversity in the student body is not 
an end in itself; it is an objective that is sought because it is believed to 
serve several core goals of higher education, including goals related to im- 
proving educational outcomes for all students. Once again, it is those 
goals that a court must judge to determine if they are sufficiently compel- 
ling to justify affirmative action. 

Several potentially compelling nonremedial goals of higher educa- 
tion may be enhanced by promoting racial diversity in a university's stu- 
dent body. Per Justice Powell's opinion in Bakke, the primary nonremedial 
justification for affirmative action in higher education is the interest in 
promoting the educational benefits of diversity, which can be divided 
into three potentially compelling goals: 12 

1. Improving student learning — enriching the learning environment by 
providing diverse perspectives that can improve students' understand- 
ing of substantive issues and/or enhance students' critical thinking 
and problem-solving skills; 

2. Enhancing students' civic values — bringing students together in ways 
that can improve racial attitudes, strengthen intergroup relations, and 
prepare students to function as good citizens and leaders in our multi- 
cultural, democratic society; and 

3. Promoting students' preparation for employment — improving stu- 
dents' professional development by teaching them the value of diverse 
perspectives and how to function effectively in diverse business set- 
tings and the expanding global marketplace. 

Other potentially compelling nonremedial goals also exist and are 
discussed briefly below, but they are not the primary focus of this chapter. 
For example, racial diversity may, in some cases, promote the goal of rem- 
edying the lack of essential-service providers in society — producing well- 
educated professionals to practice in underserved communities — and/or 
the goal of remedying racial stratification in society — producing well- 
educated minority graduates to serve at advanced levels of society. These 
goals are somewhat different than the three educational goals itemized 
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above, which emanate directly from Bakke’s diversity rationale. These last 
two benefits do not flow from students' interactions with persons from 
different racial and ethnic backgrounds per se, but generally from the in- 
clusion of minority students at selective universities. 

Whether any or some combination of these goals is sufficiently com- 
pelling to justify affirmative action logically depends, in part, on the im- 
portance of the goal(s) to the mission of the given institution of higher 
education and to society. However, even if one or more of the above goals 
is potentially compelling, courts will likely uphold affirmative action 
only where there is a sufficient "basis in evidence" linking the objective of 
promoting racial diversity to the goal(s). This evidentiary requirement 
likely serves the related purposes of demonstrating that affirmative action 
is legitimately necessary to promote the articulated, potentially compel- 
ling goal(s) and ensuring that the articulated goal(s) is not merely a pre- 
text for discrimination . 13 

It is unclear how much and what kind of evidence is necessary to 
meet this evidentiary requirement. Nonetheless, several factors arguably 
weigh in favor of universities in their efforts to present sufficient evidence 
of the educational value of diversity. For example: 

• The First Amendment concept of academic freedom recognizes that it 
is chiefly the university's place "to determine for itself on academic 
grounds who may teach, what may be taught, how it shall be taught, 
and who may be admitted to study .'' 14 Educators are appropriately 
due some deference in their educational judgments regarding the 
value of diversity. 

• While universities must present evidence of the value of diversity, the 
ultimate burden of proof remains with the plaintiff(s) challenging a 
university's affirmative action program to prove that it violates his/ 
her equal protection rights . 15 

• How much and what kind of evidence is required under the strict- 
scrutiny standard may depend, in part, on what evidence is available . 16 

The higher education community has long believed that diversity in 
a university's student body, including racial diversity, is a vital tool for 
providing students with a complete educational experience , 17 but, until 
recently, comparatively little had been done to prove the value of diver- 
sity. Several recent studies and other efforts show meaningful, positive re- 
sults, and others are under way. To strengthen the case for nonremedial 
affirmative action, however, the higher education community likely must 
develop additional evidence that racial diversity can, when used effec- 
tively, promote the potentially compelling educational benefits identified 
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above. Several types of research may provide valuable evidence of the ed- 
ucational benefits of diversity, including opinion evidence (e.g., testi- 
mony from education leaders and survey evidence from students and fac- 
ulty regarding the benefits of diversity), programmatic evidence (e.g., 
qualitative descriptions of promising practices that institutions are imple- 
menting to promote the benefits of diversity), and outcome evidence (i.e., 
studies showing the educational outcomes that can result from learning 
in diverse versus homogeneous environments). 

The remainder of this section explores in greater detail each of the 
above goals of higher education and its evidentiary link to the objective 
of promoting racial diversity. The section also references some examples 
of evidence supporting each link, including the studies presented in this 
volume, but it is not intended to be a comprehensive review of the re- 
search literature. 18 Finally, this section considers which, if any, of the 
above goals are likely to be considered "compelling" by the Supreme 
Court. The Court has offered little guidance concerning precisely what 
the term "compelling interest" means. 19 Nonetheless, it is possible to 
glean some general principles from the Court's jurisprudence and to reach 
tentative conclusions with regard to the goals identified above. 

1. Improving Student Learning 

One core goal of higher education that may be served by promoting ra- 
cial diversity in student admissions is the goal of improving student 
learning. As Justice Powell recognized in Bakke, "People do not learn very 
much when they are surrounded only by the likes of themselves." 20 Di- 
versity in a university's student body, including racial diversity, can pro- 
mote substantive teaching and learning, both in and out of the class- 
room, by exposing students to a variety of perspectives on many subjects, 
thereby increasing their breadth and depth of knowledge on those sub- 
jects, and by challenging students' existing perspectives, thereby enhanc- 
ing their critical-thinking and problem-solving skills. Racial diversity, 
therefore, benefits all students by providing them with a more complete 
educational experience. 21 

The most common criticism levied against this interest in the affir- 
mative action context is that it equates race with viewpoint: As the Fifth 
Circuit asserted in Hopwood, "To believe that a person's race controls his 
point of view is to stereotype him." 22 But this criticism misses the point. 
The belief here is not that a person's race controls his/her viewpoint, but 
rather that a person's race may affect his/her background and life experi- 
ence and, in turn, his/her perspective on certain issues. 23 This does not 
stereotype a person any more than the belief that where a person was 
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born and raised may have a similar effect. In a sense, what is at issue is not 
racial diversity at all, but experiential diversity: "The variety of viewpoints 
that the University seeks to foster does not come from any innate differ- 
ence between the races themselves, but rather from the varying life expe- 
riences of the individual, due in large part to their racial backgrounds ." 24 
And this experiential diversity can enrich the learning environment. 
"Students 'come to "understand" primarily on the basis of their own re- 
flecting experience, into which they seek to incorporate the new ideas 
they encounter in their courses/ Because their experiences determine 
their frame of reference, minority students bring the influence of these 
experiences to assignments and discussions ." 25 

The Fifth Circuit in Hopwood seems to deny the role of race in soci- 
ety — stating that race is no more relevant than blood type . 26 But blood 
type, unlike race, is in no way correlated with such factors as educational 
opportunity, socioeconomic status, or the nature of interpersonal rela- 
tions in our country . 27 The Fifth Circuit may wish that there were not ra- 
cial differences in society, but it cannot deny reality: "One must be careful 
to distinguish between issues of is and ought ." 28 And if the court's goal is 
to delegitimize racial differences in society , 29 the question from the per- 
spective of university admissions is, what is more likely to facilitate that 
goal — allowing students of different races to interact in the university 
marketplace of ideas or limiting such interaction by disallowing affirma- 
tive action in student admissions? 

A second criticism that may be lodged against the use of affirmative 
action to further the interest in improving student learning is that it relies 
on a faulty pedagogical premise: The university is a place where faculty 
teach students, not where students teach students . 30 But this criticism, 
too, is flawed. First, substantial evidence indicates that teaching and 
learning at universities occurs not only between faculty and students but 
also among students themselves . 31 Second, the role of faculty is to con- 
stantly discover as well as to share knowledge, and "[these] functions of 
discovering and sharing knowledge are intimately related ." 32 Third, apart 
from teaching and learning in the classroom, "[a] great deal of learning 
occurs informally ." 33 Finally, even if it were true that only faculty teach 
students, it is widely believed that student-centered teaching (e.g., discus- 
sion sections in college, the Socratic method in law school, the case 
method in business school) can improve the overall educational experi- 
ence. "In the classroom, professors can use the backgrounds and experi- 
ences of other students as a learning tool ." 34 

To sustain affirmative action based on this potentially compelling 
goal of improving student learning, institutions will likely be required to 
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produce evidence linking racial diversity in a university's student body to 
enhanced learning outcomes. This evidence would likely include studies 
showing that greater learning, including greater breadth and depth of 
knowledge on substantive issues and/or improved critical-thinking and 
problem-solving skills, can be achieved in racially diverse environments 
compared to racially homogeneous environments. Studies showing a di- 
rect link between racial diversity and improved teaching and learning are 
likely hard to produce. Nonetheless, several recent and encouraging at- 
tempts have been made. These studies illustrate that racial diversity, 
when used effectively, can promote positive learning outcomes. 

For example, several recent longitudinal studies based on institu- 
tional and nationwide student survey data show positive correlations be- 
tween increased cross-racial student interactions and various learning 
outcomes. For example, a study by Patricia Gurin found, "Students who 
experienced the most racial and ethnic diversity in classroom settings and 
in informal interactions with peers showed the greatest engagement in ac- 
tive thinking processes, growth in intellectual engagement and motiva- 
tion, and growth in intellectual and academic skills ." 35 In addition, 
Mitchell Chang's study, published in this volume, finds that increased 
cross-racial student interactions have direct and/or indirect positive ef- 
fects on such educational outcomes as student retention, satisfaction with 
college, and intellectual and social self-concept . 36 Other longitudinal 
studies have shown similar results . 37 

Other forms of testimonial and survey evidence are also probative, in- 
cluding surveys of faculty and students. Many education leaders have spo- 
ken in support of the educational benefits of diversity . 38 For example, Neil 
Rudenstine, president of Harvard University, in an essay that appears in 
this volume, said: 

[I] t is . . . important that we remember the most fundamental rationale 
for student diversity in higher education: its educational value. Stu- 
dents benefit in countless ways from the opportunity to live and learn 
among peers whose perspectives and experiences differ from their 
own. A diverse educational environment challenges them to explore 
ideas and arguments at a deeper level — to see issues from various sides, 
to rethink their own premises, and to achieve the kind of understand- 
ing that comes only from testing their own hypotheses against those 
of people with opposing views . 39 

In addition, several recent surveys of university faculty indicate 
strong support for the belief that racial diversity is important to the mis- 
sion of their institutions and that diversity promotes various learning op- 
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portunities and outcomes, such as broadening the variety of experiences 
shared in class and encouraging students to examine their own perspec- 
tives. 40 For example, in a recent case study regarding faculty attitudes to- 
ward diversity at Macalester College, reported in this volume, Roxane 
Harvey Gudeman found that more than 60 percent of faculty agree that 
racial diversity promotes such learning benefits as broadening the issues 
and perspectives discussed in class (though opinions were strongest 
among faculty that focused on or taught about race or ethnicity). 41 Fur- 
thermore, in a recent survey of students at Harvard Law School and the 
University of Michigan Law School, reported in this volume, Gary Orfield 
and Dean Whitla found that the vast majority of students believe that ra- 
cial diversity has enhanced learning experiences, such as "how you and 
others think about problems and solutions in classes." 42 Moreover, ap- 
proximately 90 percent of students surveyed consider racial diversity to 
be either a moderately or clearly positive element in their educational ex- 
perience. 43 

Some studies have measured the effects of diversity on teaching and 
learning at a more micro-level. For example, a study by Maurianne Adams 
and Yu-hui Zhou-McGovern found that participation in an undergradu- 
ate social diversity course with a racially diverse student enrollment had a 
statistically significant, positive effect on students' cognitive develop- 
ment based on tests administered before and after the semester. 44 

Furthermore, the premise that racial diversity in the student body im- 
proves student learning can perhaps also be established by analogy through 
existing research related to the benefits of diverse work groups. "Studies 
have shown that work team heterogeneity promotes critical strategic analy- 
sis, creativity, innovation, and high-quality decisions." 45 Therefore, it can 
be argued that racial diversity in the higher education context can enhance 
group analysis and thereby improve teaching and learning on many issues, 
at least in student-centered learning environments. 

Finally, there is the question of whether this interest in promoting 
teaching and learning, which is a central part of the educational diversity 
endorsed by Justice Powell in Bakke, is likely to be found "compelling" by 
the Supreme Court today. This issue can perhaps best be examined by 
considering the likely view of each Justice. Justices Antonin Scalia and 
Clarence Thomas and Chief Justice William Rehnquist are unlikely to find 
this interest to be compelling. Justices Scalia and Thomas have indicated 
that they favor full race neutrality, 46 and Chief Justice Rehnquist shows 
no signs of favoring the diversity rationale. 47 Justice John Paul Stevens, 
however, clearly supports educational diversity as a compelling interest. 48 
Furthermore, while the views of Justices David Souter, Stephen Breyer, 
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and Ruth Bader Ginsburg are somewhat less known, their dissents in 
Adarand v. Pena and other writings clearly evidence a rejection of strict 
race neutrality and potential support for educational diversity as a com- 
pelling interest. 49 

The apparent swing votes, therefore, on the Court in 2000, are Jus- 
tice Sandra Day O'Connor and, to a lesser extent, Justice Anthony Ken- 
nedy, whose views are somewhat difficult to discern. Both justices have 
on occasion advocated race neutrality. 50 Justice O'Connor, joined by Jus- 
tice Kennedy and others, authored the main dissent in Metro Broadcast- 
ing, Inc. v. FCC, which suggested that only the remedial interest in over- 
coming the present effects of past discrimination could ever constitute a 
compelling interest. 51 Nonetheless, there are clear differences between 
the broadcast diversity at issue in Metro and the interest in improving stu- 
dent learning in the higher education context, which might cause Justice 
O'Connor to reach a different result in the latter context. 52 Furthermore, 
Justice O'Connor's prior opinions indicate some level of support for edu- 
cational diversity. 53 Finally, in Adarand, Justice O'Connor avoided repu- 
diating Bakke, indicated that strict scrutiny is not "fatal in fact," and, 
joined only by Justice Kennedy, reaffirmed her belief in the importance 
of precedent. 54 This last point concerning the importance of precedent 
may be especially important for the future of nonremedial affirmative ac- 
tion in higher education under Bakke' s diversity rationale: 

Adarand teaches us a valuable lesson about Justices O'Connor and 
Kennedy. . . . Joined . . . only by Justice Kennedy, [Justice O'Connor] 
carefully crafted one section of Adarand in light of her 1992 [Planned 
Parenthood v.] Casey opinion (coauthored with Justices Kennedy and 
Souter), which cautioned against overruling hugely important cases 
around which major social expectations have crystallized. . . . Thus a 
big "plus" for Bakke [and its interest in improving student learning! is 
its social importance. An entire generation of Americans has been 
schooled under Bakke-sty\e affirmative action. . . . Only a handful of 
modern Supreme Court cases are now household words in America. 

But Bakke — like Brown and Roe — is surely one of them. 55 

Given this analysis, there is likely a strong case to be made for affir- 
mative action in higher education based on the interest in improving stu- 
dent learning, though more needs to be done to fully develop that case. 

2. Enhancing Students' Civic Values 

Another educational goal that may be furthered by promoting racial di- 
versity in a university's student body is the goal of enhancing students' 
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civic values. Education has long been viewed in our democratic society as 
"the very foundation of good citizenship ." 56 "[M]uch of the point of edu- 
cation is to teach students how others think and to help them understand 
different points of view — to teach students how to be sovereign, responsi- 
ble, and informed citizens in a heterogeneous democracy ." 57 The theory 
here is that by bringing together and promoting constructive interactions 
among students from diverse racial and ethnic backgrounds, universities 
can help break down racial fears and stereotypes and cultivate the values 
of tolerance, justice, and respect for others that make all students better 
citizens: 

If a far-flung democratic republic as diverse — and at times divided — as 
late twentieth-century America is to survive and flourish, it must culti- 
vate some common spaces where citizens from every corner of society 
can come together to learn how others live, how others think, how 
others feel. If not in . . . universities, where? If not in young adulthood, 
when ?" 58 

Evidence linking racial diversity in the student body to the goal of en- 
hancing civic values would likely include research demonstrating that 
students who study in racially diverse environments can be more likely to 
develop positive racial attitudes and to more fully embrace our multicul- 
tural democracy. "National studies dealing with changes during the col- 
lege years in attitudes and values related to civil rights, civil liberties, rac- 
ism, anti-Semitism, or general tolerance for nonconformity uniformly 
report shifts toward social, racial, ethnic, and political tolerance and 
greater support for the rights of individuals in a wide variety of areas ." 59 
Less evidence, however, has focused directly on the question of whether 
racial diversity itself can promote such outcomes. Nonetheless, some im- 
portant research does exist, and additional evidence is being developed. 

This evidence includes longitudinal studies linking racial diversity to 
several civic outcomes. For example, Patricia Gurin found: 

Students who experienced diversity in classroom settings and in infor- 
mal interactions showed the most engagement during college in vari- 
ous forms of citizenship, and the most engagement with people from 
different races and cultures. They were also the most likely to ac- 
knowledge that group differences are compatible with the interests of 
the broader community. These effects continued after the students 
left the university setting. Diversity experiences during college had 
impressive effects on the extent to which graduates in the national 
study were living racially and ethnically integrated lives in the post- 
college world . 60 
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Furthermore, Alexander Astin found that increased student diversity ex- 
periences, as well as increased faculty and institutional commitment to 
diversity, were positively associated with such civic outcomes as increased 
cultural awareness among students and/or increased student commit- 
ment to promoting racial understanding. 61 Moreover, a recent study by 
Sylvia Hurtado, which is included in this volume, found that students 
who studied with someone from a different racial or ethnic background 
reported positive growth in such civic outcomes as "the acceptance of 
people of different races/ cultures, cultural awareness, tolerance of people 
with different beliefs, and leadership abilities." 62 

These longitudinal findings are supported by additional survey evi- 
dence. For example, in a recent study by William Bowen and Derek Bok, 
the vast majority of black and white graduates surveyed said that attend- 
ing a racially diverse college helped improve their ability "to work effec- 
tively and get along well with people from different races." 63 

Some important studies also have looked specifically at the long-term 
effects of diversity on civic outcomes. For example, in a recent report sum- 
marizing lessons from school desegregation research, which is published 
in this volume, Janet Ward Schofield indicates that students who attend 
desegregated schools are more likely to live and work in integrated envi- 
ronments as adults. 64 

In addition, the link between racial diversity in the student body and 
the goal of inculcating civic values can perhaps be established through 
existing research demonstrating that interactions among different types 
of people can, in certain circumstances, promote tolerance and under- 
standing. This theory is widely known as the "contact hypothesis," 
which states that "contact with members of a negatively stereotyped 
group might ameliorate attitudes both toward the specific group member 
or members with whom contact occurred, and toward the group as a 
whole." 65 Numerous studies have provided support for the contact hy- 
pothesis if certain conditions are met. These conditions include that 1) 
the interaction occur between persons of equal status, 2) the interaction 
afford persons the chance to get to know each other, and 3) the interac- 
tion be cooperative and in pursuit of mutual goals. 66 Therefore, the con- 
tact hypothesis likely lends support for the role of racial diversity in pro- 
moting such civic values as racial tolerance and understanding, provided 
that universities make the commitment to foster cross-racial, cooperative 
learning opportunities. 

Finally, there is the question of whether this civic interest is likely to 
be found compelling. The.goal of enhancing civic values is at the heart of 
Bakke’s diversity rationale and is often analyzed as part of the interest in 
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improving student learning described above. Therefore, the prior analysis 
of the likely views of each justice concerning whether the interest in stu- 
dent learning is "compelling" likely applies here as well. However, these 
interests are properly disaggregated to point out an important difference: 
Unlike the student learning interest, the civic interest does not necessarily 
depend on judgments about individuals' viewpoints. In other words, 
even if the lesson that students of different races learn from interacting 
with each other in a university setting is that there is no viewpoint corre- 
lated with race (i.e., that students from different racial backgrounds do 
not in fact see any issues differently in any consistent way), that would 
likely be an extremely valuable lesson toward instilling students of all 
races with the tolerance and understanding necessary for them to func- 
tion as good citizens in our multicultural, democratic society. As Justice 
Stevens explained in Wygant v. Jackson Board of Education, referring to the 
value of racial diversity in school faculty: 

In the context of public education, it is quite obvious that a school 
board may reasonably conclude that an integrated faculty will be able 
to provide benefits to the student body that could not be provided by 
an all-white, or nearly all-white, faculty. For one of the most impor- 
tant lessons that the American public schools teach is that the diverse 
ethnic, cultural, and national backgrounds that have been brought to- 
gether in our famous "melting pot" do not identify essential differ- 
ences among the human beings that inhabit our land. It is one thing 
for a white child to be taught by a white teacher that color, like beauty, 
is only "skin deep"; it is far more convincing to experience that truth 
on a day-to-day basis during the routine, ongoing learning process. 67 

This distinction could make a difference to Justice O'Connor, who in 
her Metro dissent indicated her opposition to affirmative action programs 
that are based on the assumption that a person's race determines how he 
or she thinks. 68 As explained above, I believe that this criticism concern- 
ing race and viewpoint misunderstands the relevance of racial diversity in 
the higher education context. Nonetheless, to the extent that the criti- 
cism can be avoided, the case for the goal of enhancing civic values as a 
compelling interest may be even stronger than that for improving student 
learning. 

3 . Promoting Students' Preparation for Employment 

A third educational goal that may be served by promoting racial diversity 
in a university's student body is the interest in preparing students for fu- 
ture employment. The theory behind this economic interest is that racial 
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diversity in higher education is a vital tool for promoting students' profes- 
sional development by teaching them the value of diverse perspectives 
and how to work and communicate effectively with persons from differ- 
ent backgrounds . 69 This interest likely grows more important as business 
environments become more diverse, the domestic marketplace becomes 
more diverse, and the global marketplace expands. "As the population of 
the country becomes ever more diverse, . . . the need to work effectively 
with individuals of other races will become an increasingly inescapable 
reality to members of every racial group ." 70 In short, racial diversity in 
higher education can make all students more qualified for future employ- 
ment by preparing them for success in an increasingly diverse business 
world. 

Evidence linking racial diversity in the student body to the goal of im- 
proving students' professional development would likely include studies 
showing that employers value employees who have "cross-cultural compe- 
tencies" and that graduates of diverse universities are more comfortable, ef- 
fective, and successful working in diverse business environments. 

There is growing evidence from the business arena that employers 
value diversity and persons able to function effectively in diverse environ- 
ments . 71 This is based, in part, on evidence that diverse work groups, in- 
cluding racially diverse groups, can promote greater problem solving (i.e., 
generate ideas that are more creative, effective, and feasible) than homog- 
enous groups, but only when those heterogeneous groups are able to be 
managed effectively . 72 Furthermore, evidence from several studies shows 
that students who learn in diverse environments are more likely to choose 
to work in diverse business settings . 73 Finally, a recent study by Kermit 
Daniel, Dan Black, and Jeffrey Smith, which is published in this volume, 
presents preliminary evidence that attending a college with a more di- 
verse student body may have a positive effect on the future wages of both 
black and non-black men, though diversity seems to have a lesser effect or 
no effect on the future wages of women . 74 This suggest that there may be 
a market value to learning in diverse environments . 75 

In many ways, the value of diversity in promoting students' prepara- 
tion for employment is an extension of the benefits of improved student 
learning and enhanced civic values discussed above, for it relies on the be- 
lief that students will take the lessons learned from educational diversity 
on campus into the workplace. Therefore, evidence related to the value of 
diversity in promoting teaching and learning and enhancing civic values 
should be relevant here as well. This relationship among the educational 
benefits of diversity extends to the question of whether the goal of pro- 
moting student's preparation for employment is likely to be found com- 
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pelling by the Supreme Court. Given the strong case that can be made for 
both the teaching and learning and civic values rationales, there is likely a 
strong case to be made for the goal of enhancing students' professional 
development as a compelling interest that can justify affirmative action, 
but more needs to be done by both the higher education and business 
communities to develop that case. 

4. Other Potentially Compelling Goals 

On a different level than the three educational goals described above, 
which emanate from Justice Powell's opinion in Bakke, promoting the in- 
clusion of racial minorities at selective universities may serve other poten- 
tially compelling, nonremedial interests, two of which I will discuss 
briefly. 

First, racial diversity may promote the potentially compelling goal of 
producing well-educated professionals to practice in underserved areas. 
Significantly, the achievement of this goal is not based on the interaction 
among students of different races. In fact, this interest is not really con- 
cerned with the race of students at all. Rather, the theory here is that pro- 
moting minority enrollment will remedy the lack of essential-service pro- 
viders, such as medical professionals, in underserved communities 
because such communities tend to be largely minority communities and 
minority graduates are more likely to practice in those communities. 

Evidence linking the objective of racial diversity to the goal of reme- 
dying the lack of essential-service providers in society would likely in- 
clude evidence that there is a lack of certain types of professionals practic- 
ing in certain communities and that minority professionals are more 
likely to practice in those areas. Such evidence does exist for some fields. 

The most apparent example is the medical profession, which was at 
issue in Bakke. There is substantial evidence of disparities regarding access 
to physicians in certain segments of society. 76 While there are such short- 
ages in poor communities regardless of race, studies indicate that "[t]he 
supply of physicians was much more strongly associated with the propor- 
tion of black and Hispanic residents in the community areas than with 
the areas' income level." 77 Furthermore, studies show that black and His- 
panic medical school graduates are significantly more likely to practice in 
these underserved areas. 78 A recent study by Timothy Ready, included in 
this volume, provides an overview of several studies showing that minor- 
ity physicians are more likely than white physicians to work in disadvan- 
taged and/or predominantly minority communities. 79 Therefore, affirma- 
tive action in medical school admissions would likely further the goal of 
facilitating health care to all citizens. 
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This interest may be compelling in some circumstances where the 
need for certain service providers is itself compelling. For example, in 
Bakke, Justice Powell suggested that the state's interest in "facilitating the 
health care of its citizens" by expanding health services in underserved 
communities was arguably compelling enough to justify the use of race- 
based affirmative action at Davis Medical School, but Justice Powell re- 
jected the interest in large part because there was no evidence that minor- 
ity graduates were more likely to practice in such underserved communi- 
ties . 80 Such evidence now exists. However, affirmative action programs 
designed to promote this interest may be unlikely to withstand strict scru- 
tiny for a differentTeason — there may be race-neutral means available to 
further this goal (i.e., the program would not be necessary or narrowly tai- 
lored). For example, a university could reserve admissions slots for stu- 
dents who pledge to practice in underserved communities after gradua- 
tion. Therefore, the question of whether this goal is compelling may be 
moot. On the other hand, evidence that such efforts are not likely to pro- 
duce lasting solutions could be important. To the extent that race-neutral 
means are not likely to be effective, race-based means could be justified. 

Second, promoting the inclusion of racial minorities at selective uni- 
versities may serve the goal of remedying racial stratification by produc- 
ing well-educated minorities to serve at advanced levels in society. This 
interest rests in part on the notion that universities are prime forces of so- 
cial mobility and can, therefore, help overcome racial stratification in so- 
ciety. However, this interest may also have an instrumental component: 
The theory here is that it may be appropriate to use affirmative action to 
admit minority students to study in certain fields because there is a com- 
pelling interest in having a sufficient number of minority graduates in 
certain positions in society. 

In part, evidence linking racial diversity to the goal of remedying ra- 
cial stratification would include evidence that increasing minority repre- 
sentation in higher education can help overcome gaps in society. There is 
ample evidence that higher education is a major force for overcoming ra- 
cial disparities. For example, there is substantial evidence that obtaining a 
college degree promotes greater earnings, and that this effect is even 
greater for persons of color than for whites . 81 A recent study by Kermit 
Daniel, Dan Black, and Jeffrey Smith, included in this volume, found that 
attending a high-quality college has a positive effect on the future wages 
of blacks that is approximately three time greater than the effect on wages 
of non-blacks . 82 Yet despite this evidence, it may be unlikely that the pres- 
ent Supreme Court would find that universities are the appropriate actors 
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to decide to use affirmative action to pursue this goal of remedying racial 
stratification, which seems akin to the goal of remedying societal discrim- 
ination. 

However, as stated above, there may be specific cases where evidence 
shows that increasing the number of minorities serving in select positions 
in society has an instrumental value that is itself compelling, and where 
universities are so closely connected to producing individuals to serve in 
those positions that affirmative action would be justified. Consider, once 
again, the medical profession. It is clear that there is an underrepresen- 
tation of minority physicians in society . 83 Furthermore, there may be an 
instrumental value to having a sufficient number of minority physicians 
in society (not to be confused with the interest discussed above in provid- 
ing underserved communities with physicians of any race) to ensure the 
highest quality care for persons of color . 84 Thus, it is possible that affirma- 
tive action in medical school admissions could be necessary to promote 
this goal . 85 

But how would the Supreme Court view this interest? It is highly un- 
likely that the Court would permit universities to use affirmative action 
solely to promote the social mobility of persons of color. That interest is 
largely akin to the interest in overcoming "societal discrimination," 
which the Supreme Court has clearly indicated is not sufficiently compel- 
ling to justify affirmative action by any entity except perhaps the federal 
government . 86 Even where there is an instrumental value to the promo- 
tion of minorities in a given field, the use of affirmative action may raise 
concerns for the Court. This justification promotes a largely pluralistic 
view of society in which persons of different races are best served by per- 
sons of their same race. This runs contrary to American principles of indi- 
vidualism and to much of the Supreme Court's jurisprudence on race. 
Nonetheless, this interest may be worth pursuing in defense of a univer- 
sity's affirmative action program in specific circumstances where there is 
a particularly compelling need for minority professionals and a close con- 
nection between the education an institution provides and the availabil- 
ity of such professionals in society . 87 



Objective of Promoting Racial Diversity 

In the case of nonremedial affirmative action in university admissions, 
the objective is promoting racial diversity in the student body, which 
most often means increasing minority representation at predominantly 
white universities. However, vague objectives, such as "promoting racial 
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diversity," are sometimes detrimental because they lead to confused, im- 
perfect policy choices . 88 What makes an objective "operational" is that it 
is defined precisely enough so that it is easy to understand what is ex- 
pected and to determine whether the objective has been achieved. In the 
case of affirmative action in university admissions, this need to clearly ar- 
ticulate a policy's objective raises additional questions — most impor- 
tantly, exactly what level of racial diversity is appropriate ? 89 

The proper level of diversity a university should pursue necessarily 
depends on what goal(s) of higher education the university is trying to 
promote. For example, if the goal is remedying racial stratification in soci- 
ety, then the appropriate level of diversity is likely tied to existing gaps in 
society. This conclusion illustrates why it is unlikely that the goal of reme- 
dying racial stratification will be found to be compelling in most cases. 
Promoting this interest would permit a discrete university to use affirma- 
tive action to admit any number of minority applicants it believed appro- 
priate until societal discrimination was remedied, a situation the Court 
has rejected . 90 

However, if the goals that a university is seeking to serve are the edu- 
cational goals of improving teaching and learning, enhancing civic val- 
ues, or improving professional development among its students, then the 
appropriate levels of diversity are tied to the levels necessary to achieve 
those goals by promoting discussions and interactions among students of 
different races. In other words, some "critical mass" of minority represen- 
tation is likely necessary to create sufficient opportunities for communi- 
cation and interactions across racial lines. Furthermore, there is some evi- 
dence that minority student participation and interactions across racial 
lines are dependent, in part, upon the level of comfort minority students 
feel on campus . 91 A critical mass of students from a given minority group 
may increase the level of comfort that students from that group feel on 
campus by providing a community base . 92 Finally, studies show that in- 
creasing campus diversity leads to increased cross-racial interactions. For 
example, a study by Chang, which appears in this volume, shows that in- 
creased diversity on campus is positively correlated with the establish- 
ment of interracial friendships, even when controlling for student and 
campus characteristics . 93 

Given the limited, though growing, number of studies concerning 
the educational value of diversity and the fact that institutional missions 
and circumstances will vary, we cannot know what level of minority en- 
rollment is optimal to benefit all students. However, there seems to be 
some agreement between proponents and opponents of affirmative ac- 
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tion that tokenism is likely insufficient to realize the educational benefits 
of diversity and that proportionality in racial representation is not neces- 
sarily required to further those educational goals . 94 Between those ex- 
tremes is a range within which educators are likely due some deference 
concerning the level of diversity that is optimal to fulfill their educational 
goals. 



Strategy of Affirmative Action 

The strategy at issue here is race-based affirmative action in student ad- 
missions. It is the use of this race-based strategy that implicates strict scru- 
tiny and requires universities to show that the strategy is narrowly tai- 
lored to serve a compelling interest . 95 The compelling interest prong was 
addressed above. The narrowly tailored prong requires, in part, that the 
race-based strategy of affirmative action be necessary in the sense that 
there are no race-neutral means available to achieve the program's com- 
pelling interest(s). To the extent that race-neutral means are available, 
race-based means likely cannot be utilized. 

For example, as mentioned above, it may be possible to implement 
race-neutral means to promote the goal of remedying the lack of essen- 
tial-service providers in society. A university could, for example, reserve 
admissions slots for students who pledge to practice in underserved com- 
munities after graduation . 96 To the extent that such race-neutral means 
are effective, race-based affirmative action programs designed to achieve 
that goal are unlikely to pass strict scrutiny even if the goal is found to be 
compelling. 

However, it is more difficult to see how race-neutral means could ef- 
fectively achieve the educational goals of improving teaching and learn- 
ing, enhancing civic values, and improving professional development 
among all students (assuming these goals are found to be compelling). 
With regard to each of these goals, the very point is to expose students to 
persons from different racial backgrounds and/or perspectives. It is un- 
likely that these goals could be fully achieved without promoting at least 
some level of racial diversity on campus . 97 Furthermore, evidence indi- 
cates that absent intentional efforts to promote the admission of under- 
represented minorities to certain selective universities, racial diversity at 
those institutions would decrease significantly . 98 Therefore, assuming 
that any of these goals are found to be compelling, affirmative action in 
student admissions, properly designed, may be a necessary means of 
achieving that goal. 
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Design of Race as "Plus Factor" 

In the case of nonremedial affirmative action in university admissions, 
the legally required design is dictated by Justice Powell's decision in 
Bakke. In order for a university's affirmative action program to pass con- 
stitutional muster, it must avoid racial quotas and seek to promote a 
broad-based, individualistic notion of diversity in which race is "but a sin- 
gle though important element." 99 In other words, race may only consti- 
tute a single plus factor in a particular candidate's file along with other 
factors designed to promote diversity in other important dimensions. Ad- 
missions programs that do not follow this design will not likely pass strict 
scrutiny. 

It is perhaps appropriate to inquire whether this design of affirmative 
action, where race is just one element of diversity among many, can truly 
result in a racially diverse student body, or whether this individualistic 
notion of diversity is disingenuous because race is really the predominant 
factor in student admissions. The evidence indicates that while race is 
only one factor in admissions at selective universities, it is a substantial 
factor in some cases. According to one study, at those selective universi- 
ties with average SAT scores in the top 20 percent of all four-year institu- 
tions, black and Hispanic applicants were found to be 8-10 percent more 
likely to be admitted than white students with similar qualifications. 100 
"This differential was as large as that associated with having an "A-" aver- 
age in high school rather than a "B" or having an SAT score of 1400 rather 
than 1000." 101 

However, for several reasons, this does not necessarily undercut 
Bakke ’ s plus-factor design. First, the primary factor in admissions at 
highly selective universities is always academic ability (i.e., all students 
admitted, through affirmative action or otherwise, come from the pool of 
qualified candidates). 102 Second, it is clear that universities seek to pro- 
mote diversity in student admissions based on multiple factors in addi- 
tion to race (e.g., geographic diversity), 103 but many of these factors are 
likely well represented at all levels of qualified students. Therefore, a uni- 
versity may not have to take as substantial affirmative action to achieve 
diversity with regard to most of these characteristics. Third, universities 
do give substantial weight to other particularistic factors beyond race in 
student admissions. The most obvious example is alumni preferences, 
which evidence indicates are often more substantial than race-based pref- 
erences at selective universities. 104 Finally, race is likely given substantial 
weight in admissions at selective universities when choosing among qual- 
ified applicants because racial diversity is viewed by educators as an im- 
portant resource for achieving the goals of higher education. 
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Conclusion 

The above policy framework and analysis indicate that there is likely a 
strong case to be made for affirmative action in university admissions de- 
signed to promote the objective of increasing racial diversity in the stu- 
dent body to further several core goals of higher education, specifically 
the educational goals of improving student learning, enhancing students' 
civic values, and/or promoting students' preparation for employment. 
However, making the case for affirmative action in higher education will 
require a substantial commitment from the higher education community. 
For more than 20 years, the higher education community relied heavily 
. on Justice Powell's decision in Regents of the University of California v. 
Bakke to justify affirmative action in higher education. The Fifth Circuit's 
decision in Hopwood v. Texas, and more recent challenges to affirmative 
action, can be either a clarion call or a death knell. 

Based on the above analysis, I conclude that the higher education 
community must take several steps to build its case for nonremedial affir- 
mative action in higher education. 

First, the higher education community must increase efforts to use ra- 
cial diversity more effectively to further the goals of improving student 
learning, enhancing civic values, and improving professional develop- 
ment. Racial diversity in the student body is merely a tool or resource. Evi- 
dence shows that, like any resource, if such diversity is not used properly 
and effectively, it is likely to be wasted or even counterproductive. For too 
long, universities simply provided this complex tool for their students to 
use without providing guidance on how to use it or creating significant 
opportunities to do so. This is rapidly changing, 105 but more changes are 
likely merited. A recent study by Jeffrey Milem, which appears in this vol- 
ume, indicates that institutions with the greatest diversity are often the 
least likely to have adopted practices to maximize the benefits of diver- 
sity. 106 Further efforts should be taken to formalize the use and benefits of 
diversity. These efforts could likely include pedagogical changes (such as 
the enhancement of cooperative learning situations), curricular changes 
(such as the inclusion of multicultural issues in new and existing courses), 
and/or extracurricular changes (such as the promotion of community ser- 
vice projects that provide neutral contexts for positive cross-racial interac- 
tions). 107 Such efforts would illustrate the institution's commitment to 
diversity as a means to one or more of the potentially compelling educa- 
tional goals identified above. Furthermore, such formal programs would 
create additional opportunities to evaluate the role of diversity in achiev- 
ing these potentially compelling goals, which leads directly to the next 
point. 
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Second, the higher education community must evaluate more rigor- 
ously the value of racial diversity in the student body to its educational 
goals. Universities must have a sufficient basis in evidence to support 
nonremedial affirmative action. While some significant evidence is avail- 
able, further social science and other evidence should be developed per 
the evidentiary links identified above. Such evidence can likely help es- 
tablish that racial diversity is necessary to promote the educational bene- 
fits of diversity and that the use of affirmative action to promote such 
benefits is not pretextual . 108 

Third, the higher education community must implement affirmative 
action appropriately and only to the extent necessary to further its articu- 
lated nonremedial goals (except where remedial goals are independently 
justified). This means that universities must make the investment neces- 
sary to follow Bakke's "plus factor" design in admissions and must set nu- 
merical targets at appropriate levels to achieve its goals, which may mean 
levels less than proportional representation. If the goals related to pro- 
moting the educational benefits of diversity are truly compelling, then 
universities should be willing to make the commitments and sacrifices 
necessary to pursue those and only those goals. 

Fourth, the higher education community must clearly explain and 
promote, both on campus and to the public at large, its vision concerning 
the value of racial diversity in higher education and the role and function 
of affirmative action in fostering that diversity. Affirmative action faces 
not only legal challenges, but also political challenges. Building the case 
for affirmative action means educating and affecting public discourse as 
well the courts. The primary justification for affirmative action today rests 
on the educational benefits that accrue to all students from learning in di- 
verse environments, and education leaders can play an important role in 
ensuring that persons from all racial and ethnic backgrounds fully under- 
stand and appreciate those benefits. 
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tion, 109 Harvard Law Review 1357, 1370 (1996) (quoting John D. Wilson, Student 
Learning in Higher Education 29 (1981)). Racially diverse perspectives may, of 
course, be more relevant to some issues than others. See, for example, Amar & 
Katyal, supra note 21, at 1778 ("Of course, diversity cannot function in the same 
way, or be as important, in every academic context. There may be settings where 
diversity may not have much educational importance at all (graduate school in 
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27. See, for example, Affirmative Action Review: Report to the President 20-25 Quly 
1995) (presenting evidence of continued racial stratification and discrimination in 
American society). 

28. Adolphous Levi Williams, Jr., A Critical Analysis of the Bakke Case, 16 Stanford Uni- 
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ulty diversity because only remedial affirmative action programs whose purposes 
mirror Title VII were deemed lawful). 
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37. See, for example, Alexander Astin, How Are Students Affected? 25 Change 44 (1993); 
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cept of racial entitlement-even for the most admirable and benign purpose— is to 
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race here. It is American."); id. (Thomas, J., concurring in the judgment) ("In my 
mind, government-sponsored racial discrimination based on benign prejudice is 
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it is racial discrimination, plain and simple."). 

47. See, for example, Amar & Katyal, supra note 21, at 1768 ("William Rehnquist voted 
for Allan Bakke once, and his writings and opinions reveal no faith in Lewis 
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48. See, for example, Metro Broadcasting, Inc. v. FCC, 497 U.S. 547, 601-02 (Stevens, J., 
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66. See Werth & Lord, supra note 64, at 352; Donna M. Desforges et al., Effects of Struc- 
tured Cooperative Contact on Changing Negative Altitudes Toward Stigmatized Social 
Groups, 60 Journal of Personality & Social Psychology 531 (1991); Janet Ward 
Schofield, Improving Intergroup Relations Among Students, in Handbook on Research 
on Multicultural Education 635, 638-41 (Jarnes A. Banks, ed., 1995). 

67. Wygant, 476 U.S. at 315 (Stevens, J., dissenting) (emphasis added). Some commen- 
tators seek to distinguish this sameness argument from the difference argument for 
promoting racial diversity. See, for example, Joanne Trautmann Banks, Foreword, in 
Trials, Tribulations, and Celebrations: African-American Perspectives on Health, 



76 



DIVERSITY CHALLENGED 
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76. See, for example, Miriam Komaromy et al., The Role of Black and Hispanic Physicians 
in Providing Health Care for Underserved Populations, 334 New England Journal of 
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82. Daniel, Black, & Smith, supra note 74. Most important in the context of affirmative 
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ings than equally qualified minority students who attend less prestigious universi- 
ties. For example, Kane, supra note 3, at 13-14. 
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Medical Schools, 261 Journal of the American Medical Association 272 (1989) 
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84. See id. For example, there is evidence that black patients are more likely to visit 
black physicians. This is true even after controlling for the proportion of black resi- 
dents living in the given community. Komaromy et al., supra note 76, at 1301-08. 
Thus, increasing the number of black physicians could lead to an increase in pre- 
ventive care and early detection of illness as more black patients would more 
readily seek medical attention. Furthermore, black physicians may be more likely 
to understand "the cultural and social context of illness and disability among 
blacks" and to communicate effectively with black patients regarding those issues. 
Lloyd & Miller, supra note 83. See also Clovis E. Semmes, Racism, Health/ and Post- 
Industrialism: A Theory of African-American Health 1310-34 (1996). 

85. See Bakke, 438 U.S. at 3 10-11 (opinion of Powell, J.) (indicating that the state's in- 
terest in "facilitating the health care of its citizens" is pQtentially compelling). 

86. See, for example, id. at 307-10 (opinion of Powell, J.) (holding that the interest in 
overcoming societal discrimination is insufficient to justify affirmative action by a 
university). 

87. For example, in Wittmer v. Peters, 87 F.3d 916 (7th Cir. 1996), cert, denied, 65 USLW 
3416 (1997), the Seventh Circuit upheld an affirmative action program for black 
correctional officers at a juvenile "boot camp" to promote the state's compelling 
interest in the "pacification and reformation" of youth offenders. Imagine that in- 
stead of the boot camp seeking to promote a black officer directly, a local univer- 
sity sought to enroll a black applicant in its correctional-officer training program. 
In that case, there would perhaps be an argument that, given the state's compelling 
interest in having some black correctional officers in supervisory positions; the 
university program would pass strict scrutiny. 

88. Zelikow, supra note 5, at 162-64. 

89. When talking about numbers, it is obviously important to distinguish between tar- 
gets and quotas. The use of quotas in affirmative action is clearly unconstitutional, 
See, for example, Bakke, 438 U.S. at 314-20, in part because using a quota encour- 
ages the requirement of enough minorities to fill the quota regardless of qualifica- 
tions, See Amar & Katyal, supra note 21, at 1751. Numerical targets are intended to 
be more flexible and aspirational. Numerical targets in affirmative action establish 
the ideal while recognizing that meeting the targets depends on the availability of 
qualified minority applicants. 

90. See, for example, Bakke, 438 U.S. at 307-10 (opinion of Powell, J.) ("[T]he purpose 
of helping certain groups whom the faculty of the Davis Medical School perceived 
as victims of 'societal discrimination' does not justify a classification that imposes 
disadvantages upon persons like respondent, who bear no responsibility for what- 
ever harm the beneficiaries of the special admissions program are thought to have 
suffered. To hold otherwise would be to convert a remedy heretofore reserved for 
violations of legal rights into a privilege that all institutions throughout the Nation 
could grant at their pleasure to whatever groups are perceived as victims of societal 
discrimination. This is a step we have never approved."). 

91. See, for example, Chin, supra note 38, at 921 ("Diversity proponents often argue 
that a 'critical mass' of minority students is necessary to ensure that the students 
are socially comfortable."). For example, there is evidence that black students at- 
tending predominantly white universities experience greater levels of alienation 
and isolation than their white counterparts at predominantly white universities or 
their black counterparts at historically black universities. See, for example, Walter 
R. Allen, The Color of Success: African-American College Student Outcomes at Predomi- 
nantly White and Historically Black Public Colleges and Universities, 62 Harvard Educa- 
tional Review 26 (Spring 1992); Pascarella & Terenzini, supra note 31, at 380. Also, 
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there is evidence that the social and academic adjustment of black students at pre- 
dominantly white universities is enhanced by communalism, meaning the ten- 
dency for a black student to see him/herself as part of a black community. Chalmer 

E. Thompson & Bruce R. Fretz, Predicting the Adjustment of Black Students at Predomi- 
nantly White Institutions, 62 Journal of Higher Education 437, 437-38 (July/Aug. 
1991) ("The communal student may be more likely to draw from the support of 
Blacks on campus or in the surrounding community, thereby uniting with commu- 
nity members in the face of adversity rather than withdrawing in isolation."). 

92. Importantly, recent studies indicate that a critical mass of minority students will 
not necessarily result in self-segregation. See, for example, Troy Duster, The Diver- 
sity of California at Berkeley: An Emerging Reformulation of "Competence" in an Increas- 
ingly Multicultural World, in Beyond a Dream Deferred 231, 237 (1993) ("Our re- 
search revealed that while the student body is segmented along racial and ethnic 
lines, there are some important, good social relations and collective problem solv- 
ing across racial and ethnic lines."); Sylvia Hurtado, Eric L. Dey, & Jesus G. Trevino, 
Exclusion or Self-Segregation? Interaction Across Racial/Ethnic Groups on College Cam- 
puses (Paper presented at the Annual Meeting of the American Educational Re- 
search Association) (1994) (finding that, in terms of informal interactions, "African 
Americans are more likely to interact across groups than are whites."). Cross-racial 
interaction will occur as long as universities seek to promote such cross-racial inter- 
action. In other words, in addition to numbers, "the results of efforts to increase di- 
versity on our campuses may depend very much on what kinds of learning envi- 

• ronments are created." Bowen, supra note 20, at 21. 

93. Chang, supra note 36. 

94. Compare Amar & Katyal, supra note 21, at 1777 (supporting nonremedial affirma- 
tive action) ("A critical mass of students of a particular group may be needed so 
that other students become aware of the group (and of the diversity within the 
group), but this by no means requires exact proportionality— or anything like it.") 
and Chin, supra note 38, at 894 (opposing nonremedial affirmative action) ("The 
theory of Bakkean diversity is that it may be beneficial for persons who are not 
members of a particular group to have contact with others who are. Accordingly, 
the number of minority students admitted is driven not by the percentage of mi- 
norities in the population, but by the number needed to achieve that goal of educa- 
tional diversity."). See also Gudeman, supra note 40 ("When evaluating classroom 
experiences, faculty reported that diversity enhanced desired educational out- 
comes more successfully when the representation of diverse groups went beyond 
that of a solo or token presence."). 

95. Some education leaders and researchers are exploring admissions formulas that 
promote racial diversity using facially race-neutral criteria. See, for example, Linda 

F. Wightman, The Threat to Diversity in Legal Education: An Empirical Analysis of the 
Consequences of Abandoning Race as a Factor in Law School Admission Decisions, 72 
New York University Review of Law 48 (1997). Yet existing data indicate that the 
use of facially race-neutral factors, such as social class, in university admissions is 
not likely to yield a racially diverse student body at some highly selective universi- 
ties. For example, Robert Bruce Slater, Why Socioeconomic Affirmative Action in 
College Admissions Works Against African Americans, Journal of Blacks in Higher Ed- 
ucation 57-59 (Summer 1995) (showing that using socioeconomic status in admis- 
sions at selective universities would result in little more racial diversity than a race- 
blind system that did not include socioeconomic status); Wightman, supra note 95, 
at 48-59 (finding that neither socioeconomic status, selectivity of undergraduate 
school, or undergraduate* major if used as factors in law school admissions would 
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result in racial diversity similar to that presently achieved under affirmative ac- 
tion); Kane, supra note 3, at 17-19 (finding that because the majority of low- 
income families are white, a college presently administering a race-based affirma- 
tive action admissions plan would have to "grant preferences to six times as many 
low-income students to 'yield' the same number of black and Hispanic freshmen"). 
("No race-blind substitute is likely to cushion the effect of an end to racial prefer- 
ences. The problem is one of numbers."). Some states have recently adopted "per- 
centage plans" for college admission, but such plans are beyond the scope of this 
chapter. 

96. Even if the effect of such a program was to increase racial diversity, it would not be 
subject to strict scrutiny because it was not facially or intentionally race-based. See, 
for example, Personnel Administrator of Massachusetts v. Feeney, 442 U.S. 256 (1979) 
(upholding a Massachusetts veterans' preference policy even though the legislature 
was fully aware that the policy would have a discriminatory effect on women). 

97. Possible race-neutral means for achieving these goals may include incorporating 
multicultural ideas into the curriculum and/or formalizing efforts to promote ra- 
cial ethics. Therefore, universities may have to present evidence that such race- 
neutral efforts are not likely to be effective in racially homogeneous compared to 
racially diverse environments. To the extent that such race-neutral means are 
likely to be even partially successful, the Court may look more favorably on the use 
of affirmative action if those race-neutral means are used in tandem with race- 
based means. See Metro Broadcasting, Inc . v. FCC, 497 U.S. 547, 589-590 n.3 (citing 
with approval the FCC's prior and continued use of race neutral means to achieve 
its goals). 

98. See, for example, Slater, supra note 95, at 57 (" [1] f admissions at [the nation's most 
prestigious universities] were made on the basis of grade point average and SAT 
scores, and without regard to race, perhaps 1 percent or 2 percent of all students ac- 
cepted for admission to these schools would be black."); Wightman, supra note 95, 
at 19-27 (showing that minority admissions to ABA accredited law schools would 
decrease significantly if only race-neutral criteria were used); Bowen, supra note 20, 
at 19 (finding that the use of exclusively race-blind criteria at selective universities 
would reduce black enrollment from approximately 8 percent to 2 percent). 

99. Bakke , 438 U.S. at 315 (opinion of Powell, J.). 

100. Kane, supra note 3, at 8-9. 

101. Id. 

102. See, for example, Bowen, supra note 20, at 10. 

103. See, for example, Citizens Commission on CA W Rights, The Resource: An Affirmative 
Action Guide 9A (1996) (indicating that the University of California at Los Angeles 
(UCLA) considers not fewer than 17 factors in its admissions process). 

104. See, for example, John Larew, " Who’s the Real Affirmative Action Profiteer?" in De- 
bating Affirmative Action 247, 250 (Nicolaus Mills, ed., 1994) ("At most elite uni- 
versities during the eighties, the legacy was by far the biggest piece of the preferen- 
tial pie."). 

105. See, for example, Daryl G. Smith, Organizing for Diversity: Fundamental Issues, in 
Handbook of Research on Multicultural Education 532 (James A. Banks, ed., 1995) 
("On many campuses across the country, the challenges of creating an organiza- 
tion that embraces diversity so that it can truly begin to educate all students has be- 
gun."), 

106. Jeffrey F. Milem, Increasing Diversity Benefits: How Campus Climate and Teaching 
Methods Affect Student Outcomes, in this volume. 
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107. See, for example, Institute for the Study of Social Change, Diversity Project: Final 
Report, University of California at Berkeley 18-19, 40 (November 1991) ("Data . . . 
suggest that while both African-American and white freshman students want more 
inter-racial experiences and contacts, they want them on different terms. African- 
Americans want more classes and programs and institutional responses. Whites 
want more individual, personal contacts developed at their own time and leisure. 
. . . The task is to provide all students with a range of safe environments and op- 
tions where they can explore and develop terms which they find comfortable for 
inter-ethnic/cultural contact."). 

108. See Liu, supra note 13, at 406-10. 
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